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EQUALITIES AND HUMAN RIGHTS COMMITTEE 

CHILDREN (EQUAL PROTECTION FROM ASSAULT) (SCOTLAND) BILL  

SUBMISSION FROM SCOTTISH WOMEN’S AID 

Do you support the Bill’s aim to end the physical punishment of children by parents 

or carers? It will do this by abolishing the defence of reasonable chastisement. 

Please provide an explanation for your response. What groups would be impacted by 

the change (for example, parents, children, public services, the legal profession, 

etc.)? 

Scottish Women's Aid (SWA) is the lead organisation in Scotland working towards the 
prevention of domestic abuse. We are the umbrella organisation for 36 member groups that 
provide services directly to women, children and young people affected by domestic abuse. 
Of central importance to our work is the empowerment of women, children and young 
people and the protection and promotion of their human rights.  
 
We are therefore supportive of the Bill‟s aim to end the physical punishment of children by 
parents or carers. Children must be afforded the same rights and protections as adults – 
indeed, their increased vulnerability just by dint of being a child makes it all the more critical 
that they enjoy equal protection from assault. As an organisation working to end violence 
against women, we believe that everyone has the right to live without fear of being hurt. 
Physical punishment of children sits within the wider continuum of violence within society, 
and undermines the message that violence in all its forms will not be tolerated.  
 
Scotland is neglecting its international human rights obligations in keeping the archaic legal 

defence of „justifiable assault‟ of children. Scots law must be brought in line with human 

rights instruments including the UN Convention on the Rights of the Child (UNCRC) and the 

Convention to Eliminate All Forms of Violence against Women (CEDAW). There have been 

sustained and numerous calls from various human rights treaty bodies for Scotland to 

protect children from physical punishment, for instance through the UNCRC‟s 2016 

Concluding Observation that Scotland should “prohibit as a matter of priority all corporal 

punishment in the family, including through the repeal of all legal defences”.1 This was 

followed by seven recommendations to the UK through the Universal Periodic Review at 

the Human Rights Council.2  

 
As well as fulfilling Scotland‟s international human rights obligations, removing the defence 

will help to provide better clarity for parents, services and children themselves about what is 

acceptable and unacceptable treatment of children. There continues to be confusion around 

physical punishment, with some people believing that physical punishment is already 

against the law, while others don‟t understand what is and is not within the confines of the 
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CRC (2016), ‘Concluding observations on the fifth periodic report of the United Kingdom of Great Britain and Northern 

Ireland’: 
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhskHOj6VpDS%2f%2fJqg2Jxb9
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law.3 This can make it generally challenging for services working with families to promote 

positive parenting methods without causing further confusion. Enshrining a complete ban 

against any extent of physical punishment  on children under Scots law would help remove 

this ambiguity and provide better clarity for parents, children and services working with 

them  that physical punishment is unacceptable, counter-productive, harmful towards the 

child-parent relationship and a negative way for parents to discipline children. This is 

particularly relevant in relation to the response of statutory services and the legal system in 

cases of domestic abuse. For instance, we have heard from women affected by domestic 

abuse that in situations of separation where there is ongoing child contact with the 

perpetrator, women can face difficulties when it comes to preventing further abuse of 

children. Some statutory authorities and the courts perceive a woman‟s concerns against 

the perpetrator using physical violence against children under the excuse of „chastisement‟ 

to be „malicious‟ and merely an attempt to interfere or disrupt contact, as opposed to the 

accurate and valid position that this is a clear child protection issue and that the 

perpetrator‟s physical chastisement of children is harmful.  

Related to the above point, we believe that a change to the law will help to reduce the risk 

of „milder‟ physical punishment escalating into child abuse. Research has highlighted a 

clear link between physical punishment and child maltreatment; six individual studies 

concluded that physical punishment is linked to increased risks for parental use of severe 

physical violence.4 While we are not suggesting that the use of physical punishment will 

inevitably escalate into physical abuse, the evidence shows that some children will be at 

increased risk of harm. If we are to get it right for every child, as the GIRFEC approach 

promotes, a ban on physical punishment will play an essential part in prevention and early 

intervention efforts.  

We are aware of the counter arguments raised that removing the legal defence of 

„justifiable assault‟ may have the unintended consequence of „criminalising loving parents‟. 

However, this legal reform is not creating a new criminal offence since the law protecting 

adults from assault already applies to children; it is the questionable exemption that allows 

„degrees‟ of physical violence to be used against children, under the misapprehension that 

this is a valid and acceptable method of disciplining children, that is being corrected. 

As the Bill‟s accompanying Policy Memorandum states, the main aim of the change in law 

is not about criminalising parents, but about providing children with the same protection as 

adults in relation to assault and to provide greater clarity for parents, services and children 

themselves about what is acceptable treatment of children. Further, there is no evidence of 

increased prosecutions in countries that have already introduced a ban.5 

 

Do you see any additional impact on groups with protected characteristics? 
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 https://www.children1st.org.uk/media/6134/children1stconsultationresponseequalprotection260717.pdf  

4
 NSPCC Scotland, Children 1st, Barnardo’s Scotland and the Children and Young People’s Commissioner Scotland (2015) 

Equally Protected: A review of the evidence on the physical punishment of children: 
https://www.nspcc.org.uk/globalassets/documents/research-reports/equally-protected.pdf   
5
 https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168046d05e  

https://www.children1st.org.uk/media/6134/children1stconsultationresponseequalprotection260717.pdf
https://www.nspcc.org.uk/globalassets/documents/research-reports/equally-protected.pdf
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168046d05e
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We find the statement in the Policy Memorandum that the Bill could have a positive impact 

on helping to reduce instances of domestic abuse to be problematic.6 There is no doubt that 

banning physical punishment of children will help reinforce attitudes that violence in all its 

forms will not be tolerated, which can only have positive messages for children about 

healthy relationships generally. However, while we have stated above that physical 

punishment sits within a wider continuum of violence, with an increased risk of escalation 

into physical abuse of children, we would strongly caution against making definite and 

causal links between physical punishment in childhood and the perpetration of 

violence/abuse in adult intimate relationships. Rather, it is the wider structural and social 

gender inequalities that are a cause and consequence of domestic abuse, as recognised in 

the Equally Safe strategy.7 

Indeed, we believe the proposed change in law and any public awareness-raising campaign 

should be developed with a gender-sensitive lens which takes into account how structural 

gender inequality influences expectations on parents; women largely continue to be seen 

as the caregiver primarily responsible for the protection and wellbeing of their children. The 

unintended consequences of these gendered expectations is reflected in the 2012 National 

Risk Assessment Framework, which states:  

“Practitioners […] need to be aware of […] significant research which notes a tendency to 

overlook or minimise the role of fathers and father figures, either as posing risk/s of harm or 

as providing potential protective factors. Linked to this is the tendency to hold women to 

account for the protection of children, even in circumstances where this may be very difficult 

for them to do so – for example, in circumstances of living with violent and abusive 

partners.”8 

As we have raised previously in several consultation responses, women experiencing 

domestic abuse can often be blamed by services for „failing to protect‟ their children from a 

perpetrator, rather than the perpetrator being held to account for their parenting choice to 

abuse. It is important that, in the context of domestic abuse, the „failure to protect‟ mentality 

is not replicated in practitioner responses around physical punishment following a change in 

law; any updated or new guidance for practitioners should take this into account. 

More broadly, care should be taken to ensure that any public awareness raising campaign 

does not replicate the gendered assumptions around parenting outlined above, and avoids 

problematic „cycle of violence‟ messages. Rather, campaign messaging should be framed 

within a children‟s human rights approach making clear children‟s entitlement to the same 

protection from assault as adults, and the responsibility of all parents/carers for the 

protection and wellbeing of their children.  
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http://www.parliament.scot/S5_Bills/Children%20(Equal%20Protection%20from%20Assault)%20(Scotland)%20Bill/SP

Bill38PMS052018.pdf  
7
 https://www.gov.scot/publications/equally-safe-scotlands-strategy-prevent-eradicate-violence-against-women-girls/  

8
 https://www2.gov.scot/Resource/0040/00408604.pdf  
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